Introduction
This paper addresses the issue of Aboriginal title to land, and the relationship I see between Indigenous law and the common law in this context. In my understanding, there have been three judicial approaches to Aboriginal title:
1. A purely proprietary approach, based on occupation of land and the effect given to occupation by the common law (common law Aboriginal title).
2. An Indigenous law approach, whereby Aboriginal title arises from and is defined by pre-existing Indigenous law (Indigenous law title).
3. A territorial approach, whereby Aboriginal title is derived from both common law and Indigenous law and has governmental dimensions (territorial Aboriginal title 
Common Law Aboriginal Title
It is an obvious historical fact that Indigenous peoples were living in North America, and occupying and using land in accordance with their own ways of life, when the Europeans arrived and began to colonize the continent. In the settled parts of Canada first colonized by the British, the settlers brought the common law with them. 4 Under the common law, people who are in occupation of land are presumed to have possession and thus title to the land they occupy. 5 So [Slattery, "Metamorphosis"] , has identified three similar conceptions of Aboriginal title. However, he describes the third, which he supports, as "a sui generis right grounded in ancient relations between the Crown and Indigenous peoples;" see ibid at 263, elaborated on at 269-79.
Indigenous peoples would have title under the common law to the lands they occupied at the time of the Crown's assertion of sovereignty. 6 This common law Aboriginal title neither depends on, nor is defined by, Indigenous law. It is a wholly common law concept. Moreover, it is purely proprietary; it does not necessarily entail governmental authority or political jurisdiction.
I would characterize the Supreme Court of Canada's approach to Aboriginal title in Marshall/Bernard and the British Columbia Court of Appeal's approach in the Tsilhqot'in Nation case as a proprietary, common law approach. I will come back to those decisions later.
Indigenous Law Title
In addition to occupying and using land, the Indigenous peoples of Canada had their own legal orders at the time of European colonization. 7 These legal orders included laws in relation to land. 8 At the time of the British Crown's assertion of sovereignty, those laws and the land rights of the Indigenous peoples under those laws would have continued by virtue of the doctrine of continuity. 9 This doctrine has been The doctrine of continuity has also been adopted and applied in the context of the land rights of the Indigenous peoples of Australia by the High Court, initially in Mabo v Queensland 11 in 1992. As a result, in Australia the source of native title (as Aboriginal title is called there) is the pre-existing laws and customs of the Indigenous peoples. Moreover, native title in Australia also receives its content and is defined by Indigenous laws and customs. 12 This sounds positive for Indigenous Australians because their laws are acknowledged and given effect. However, this approach has serious downsides. 13 First of all, in order to have their land rights acknowledged by the Australian legal system, Indigenous Australians have to do more than prove that they occupied and used land at the time of Crown assertion of sovereignty. They also have to establish that they had laws or customs in relation to the land that gave them legal rights at that time. As this involves establishment of the legal orders of non-literate societies over 200 years ago (in eastern Australia), the problems of proof can be formidable.
Secondly, in Australia native title rights are limited to pre-existing rights. So if at the time of Crown acquisition of sovereignty an Indigenous people did not have laws or customs in relation to minerals, for example, they are not entitled to mineral rights on their native title lands. 14 The content of their land rights is thus frozen in the past at a time when they lived as hunters and gatherers. Aboriginal Title in Canada: Site-Specific or Territorial? land rights is possible, they have no inherent jurisdiction to make new laws in relation to land or anything else. 15 Fourthly, the High Court has held that loss of connection with the land and significant gaps in the practice of Indigenous laws and customs result in loss of native title. 16 This is so even if the loss of connection was caused by forcible dispossession by the colonizers. 17 So far, Indigenous law has not been applied by Canadian courts in the way it has been in Australia. McLachlin J suggested in her dissent in R v Van der Peet 18 that it would be appropriate to base Aboriginal rights and title at least in part on pre-existing Indigenous law, 19 but her decision as Chief Justice in Marshall/Bernard is anything but an Indigenous law approach.
Territorial Aboriginal Title
Under this approach, Indigenous land rights are not limited to property rights, as they are under the first two approaches. Instead, Indigenous peoples have governmental authority (that is, political jurisdiction) over the territories occupied by them at the time of Crown assertion of sovereignty, in addition to rights to the lands and resources within those territories. 20 This is the approach that has been taken in the United States [A]boriginal interests and customary laws were presumed to survive the assertion of sovereignty, and were absorbed into the common law as rights, unless (1) they were incompatible with the Crown's assertion of sovereignty, (2) they were surrendered voluntarily via the treaty process, or (3) the government extinguished them …. ever since the celebrated Cherokee Nation cases decided by Chief Justice Marshall in the 1830s. 21 In numerous cases before the Indian Claims Commission that went up on review to the Court of Claims, the issue was whether the land in question had been part of the territory that the claimant Indian nation occupied and controlled for a long time before it was wrongfully taken by the US government. 22 If it had been, then prior to the taking the Indian nation would have had both title to the land and jurisdiction over it, as held by Marshall CJ in the Cherokee cases. 23 What about Canada? Although the territorial title approach was not explicitly adopted in Delgamuukw v British Columbia 24 (the leading Aboriginal title case in Canada), I think Lamer CJC's decision points undeniably in that direction. He said that there are two potential sources of Aboriginal title: (1) occupation of land and the legal effect given to occupation by the common law -the common law Aboriginal title approach; and (2) Aboriginal systems of law -the Indigenous law approach. 25 But, as I read his judgment, he then combined the two into an approach based on occupation that incorporates both physical occupation and occupation through the application of Indigenous law:
[T]he source of aboriginal title appears to be grounded both in the common law and in the aboriginal perspective on land; the latter includes, but is not limited to, their systems of law. It follows that both should be taken into account in establishing the proof of occupancy. 26 Railroad, 314 US 339 (1941) . 24 Delgamuukw, supra note 6. 25 Ibid at para 114. 26 Ibid at para 147.
Aboriginal Title in Canada: Site-Specific or Territorial?
Elaborating on Indigenous law as a means of proving occupation, Lamer CJC continued:
As a result, if, at the time of sovereignty, an aboriginal society had laws in relation to land, those laws would be relevant to establishing the occupation of lands which are the subject of a claim for aboriginal title. Relevant laws might include, but are not limited to, a land tenure system or laws governing land use. 27
Other examples of relevant Indigenous laws are contained in this passage:
[T]he aboriginal group asserting the claim to aboriginal title may have trespass laws which are proof of exclusive occupation, such that the presence of trespassers does not count as evidence against exclusivity. As well, aboriginal laws under which permission may be granted to other aboriginal groups to use or reside even temporarily on land would reinforce the finding of exclusive occupation. Indeed, if that permission were the subject of treaties between the aboriginal nations in question, those treaties would also form part of the aboriginal perspective. 28
Occupation through Indigenous law is a territorial approach: Indigenous peoples were in occupation of their traditional territories because they had laws, including laws in relation to land, that applied in those territories. To put it another way, they were in occupation because they exercised governmental authority over their territories, in part through the application of their own laws. Lamer CJC acknowledged this exercise of governmental authority not only by recognizing their capacity to make their own laws, but also by concluding that permission to use lands could be granted by treaty to other Aboriginal nations, as treaty-making authority is one of the attributes of independent, self-governing nations. 29 International law relies on the same criteria for acquiring title to territory (also known as territorial sovereignty), namely, physical occupation and exercise of governmental authority. 30 International law therefore recognizes that the exercise of governmental authority over land is necessarily territorial. In domestic contexts, this exercise of authority by Indigenous peoples supports continuing self-government power, whether 
Regressing to Common Law Aboriginal Title in Canada
Surprisingly, in Marshall/Bernard McLachlin CJC ignored the Indigenous law aspects, and hence the territorial dimensions, of Lamer CJC's decision in Delgamuukw. She focused instead on physical occupation, and seems to have confined the role of Aboriginal perspectives to Aboriginal practices that the common law then translates into legal rights. 34 At the same time, she disagreed explicitly with the territorial approach that had been taken by Cromwell JA of the Nova Scotia Court of Appeal and Daigle JA of the New Brunswick Court of Appeal, favouring instead a site-specific approach whereby Aboriginal title has to be established by proof of physical occupation of specific sites (in this instance, where the Mi'kmaq accused had harvested timber).
In their minority judgment, LeBel and Fish JJ disagreed forcibly with McLachlin CJC's approach, which they thought relied too heavily on the common law and did not take account of Indigenous law and Indigenous conceptions of territory. 35 I find McLachlin CJC's decision puzzling, in part because she concurred with Lamer CJC in Delgamuukw and thus seemed to endorse his acceptance of the role of Indigenous law in proving occupation, which I have argued is necessarily a territorial approach. 36 She also purported to follow the Delgamuukw decision in Marshall/Bernard. Moreover, in previous judgments she spoke of the "golden thread" of continuity of Indigenous law from pre-contact times to the present and said that Aboriginal rights that are sourced in Indigenous law continue until either surrendered by treaty or extinguished by legislation. 37 Unfortunately, McLachlin CJC's limited, common law approach and her reliance on physical occupation have now been applied even more strictly by the British Columbia Court of Appeal in the Tsilhqot'in Nation case. Moreover, Groberman JA, whose judgment was concurred in by Levine and Tysoe JJA, adopted the site-specific approach used by McLachlin CJC in Marshall/Bernard, even though Vickers J at trial in Tsilhqot'in Nation had pointed out that an Aboriginal title claim to a territory is different from a claim to Aboriginal title to specific sites in the context of a defence to a prosecution, as in Marshall/Bernard. 38 Groberman JA limited Aboriginal title to "definite tract[s] of land the boundaries of which are reasonably capable of definition." 39 He regarded definite tracts as "specific sites on which hunting, fishing, or resource extraction activities took place on a regular and intensive basis," such as "salt licks, narrow defiles between mountains and cliffs, particular rocks or promontories used for netting salmon, or, in other areas of the country, buffalo jumps." 40 In the numbered treaties, however, where vast areas of land were surrendered, the whole treaty area was defined and referred to as Van der Peet, supra note 18 at paras 263-67; Mitchell, supra note 19 at para 10, as quoted. Tsilhqot'in Nation, supra note 3 at para 230. 40 Ibid at para 221.
LA REVUE DU BARREAU CANADIEN a "tract," revealing that the term "definite tract" tells us nothing about the size of the area in question. 41 Moreover, when Lamer CJC stated in Delgamuukw that physical occupation could be established by "regular use of definite tracts of land for hunting, fishing or otherwise exploiting its resources," 42 he did not say that the use had to be intensive; that qualification was added by Groberman JA. 43 Instead, Lamer CJC referred to the following passage from my book, Common Law Aboriginal Title:
Definite tracts over which they [the Indigenous people in question] herded domestic animals, and lands to which they resorted on a regular basis to hunt, fish, or collect the natural products of the earth, should be included [in the area occupied by them] as well, particularly if other individuals and groups were generally excluded therefrom. Probably even outlying areas that were visited occasionally, and regarded as being under their exclusive control, would also be occupied by them in much the same way as the waste of a manor would be occupied by the lord, though he might seldom go there. 44
As we shall see below, the common law standard for occupation that Lamer CJC found to be applicable in this context does not require intensive use, or indeed any use at all in some circumstances -rather, what really counts is the intention to possess and the exclusion of others. Delgamuukw, supra note 6 at para 149. 43 McLachlin CJC did use the word "intensive" in Marshall/Bernard, supra note 2, but not as a requirement. She stated at para 70:
In summary, exclusive possession in the sense of intention and capacity to control is required to establish aboriginal title. accepts (which I do not 46 ) that Aboriginal title depends exclusively on physical occupation of definite tracts of land, the test for occupation applied by the British Columbia Court of Appeal is inconsistent with common law authority relating to occupation of land and is therefore too strict. 47 My second criticism is that the site-specific, non-territorial approach is simply wrong. It pays too much attention to physical occupation and disregards Indigenous law. As discussed above, this approach is inconsistent with the Delgamuukw decision.
The Common Law Standard for Occupation
I examined the common law requirements for occupation of land and related them to proof of Aboriginal title in Common Law Aboriginal Title, 48 and so will only summarize the main points here. The case law reveals that occupation of land is a question of fact that depends on all the circumstances. The nature of the land and the uses to which it could reasonably be put at the relevant time have to be taken into account. Lord O'Hagan put it this way in Lord Advocate v Lord Lovat:
The character and value of the property, the suitable and natural mode of using it, the course of conduct which the proprietor might reasonably be expected to follow with a due regard to his own interests -all these things, greatly varying as they must, under various conditions, are to be taken into account in determining the sufficiency of a possession. 49 755 2012] 46 In Aboriginal Title, supra note 6, I presented Indigenous law title (ch 6) and common law title (ch 7) as alternative approaches. In Delgamuukw, Lamer CJC combined these two approaches to produce the territorial approach described above. Thereafter, I modified my own views to take into account the jurisdictional aspects of Aboriginal title; Note that, while many of the authorities I am relying on are from the nineteenth and early twentieth centuries, this is appropriate because the time when the Tsilhqot'in have to prove their occupation is 1846, the date at which Vickers J held that the Crown had asserted sovereignty over their territory; Tsilhqot'in Nation BCSC, supra note 38 at paras 601-602.
A large variety of acts can therefore demonstrate occupation, including perambulation, 50 hunting, 51 fishing, 52 cutting grass, 53 and even blazing trees. 54 In one case that went up on appeal from the British Columbia Court of Appeal to the Privy Council in London, mere payment of taxes on wild, unimproved land was held to be sufficient evidence of occupation to confer title. 55 In another case where the only act of occupation was placing markers at the four corners of the land, the Privy Council found that to be sufficient. Lord Guest observed:
Their Lordships do not consider that in order to establish possession it is necessary for a claimant to take some active step in relation to the land such as enclosing the land or cultivating it. The type of conduct which indicates possession must vary with the type of land. In the case of vacant and unenclosed land which is not being cultivated there is little which can be done on the land to indicate possession. 56
Moreover, in assessing the acts of occupation, "the conditions of life and habits and ideas of the people" living there should be taken into account. 57 The relevant considerations are therefore social and cultural as well as physical.
At least as important as physical acts on or in relation to the land is the intention to hold and use the land for one's own purposes and to exclude others who have not been given permission to enter. 58 This is why placing markers or blazing trees around the perimeter of the land demonstrate occupation, even if the land is not otherwise occupied or used. 59 In other words, the occupier is not obliged to use the land in any particular way, as 756 [Vol. 91 50 long as the intention to occupy is present and manifest through public acts in relation to the land and no one else is in actual occupation. 60
In Marshall/Bernard, McLachlin CJC held that, in assessing occupation in order to determine whether Aboriginal title has been proven, a court has to decide whether the Aboriginal relationship with the land was such that it could be translated into title at common law. 61 Relying on English case law, 62 she affirmed that "[t]he common law recognizes that possession sufficient to ground title is a matter of fact, depending on all the circumstances, in particular the nature of the land and the manner in which the land is commonly enjoyed." 63 She noted as well that, "where marshy land is virtually useless except for shooting, shooting over it may amount to adverse possession", and "that a person with adequate possession for title may use it intermittently or sporadically." 64 Citing Delgamuukw, she also said that "the common law recognizes that exclusivity does not preclude consensual arrangements that recognize shared title to the same parcel of land." 65 McLachlin CJC emphasized that assessment of the practices relied upon to establish title must take into account the Aboriginal perspective:
The aboriginal perspective grounds the analysis and imbues its every step. It must be considered in evaluating the practice at issue, and a generous approach must be taken in matching it to the appropriate modern right. 66
For example, she commented as follows on the requirement of exclusivity:
[T]he people may have been peaceful and have chosen to exercise their control by sharing rather than exclusion. It is therefore critical to view the question of exclusion from the aboriginal perspective …. It follows that evidence of acts of exclusion is not required to establish aboriginal title. All that is required is demonstration of effective control of the land by the group, from which a reasonable inference can be drawn that it could have excluded others had it chosen to do so. 67
At common law, effective control can be demonstrated by regular use of the land, but does not depend on use of specific sites. Indeed, the common law cases clearly reveal that control of, or even notice of intention to control, the perimeter of a tract of land is sufficient to establish occupation of all the land within the perimeter. 68 Most of the common law cases in which the issue of sufficiency of occupation has arisen have involved adverse possession where a wrongdoer claimed to have acquired a possessory title by ousting the rightful owner for the statutory limitation period. Aboriginal peoples claiming Aboriginal title are obviously not wrongdoers -on the contrary, they are claiming title because they were in rightful occupation of their traditional lands at the time of Crown assertion of sovereignty. The standard to be applied in determining whether they had the occupation required for title should therefore be considerably lower than that required for persons claiming title by adverse possession. 69 However, in Tsilhqot'in Nation it is apparent that the British Columbia Court of Appeal applied a standard higher even than the standard for adverse possession by wrongdoers. Without referring to a single case involving sufficiency of occupation at common law, Groberman JA concluded that intensive and regular use of definite tracts of land is necessary to establish the occupation required for Aboriginal title. With all due respect, his test is inconsistent with the common law standard, approved by McLachlin CJC in Marshall/Bernard, which we have seen is more concerned with intention to control and exclusion of others than with specific use of the land, or indeed any use at all. 70 Also missing from Groberman JA's analysis is any serious assessment of the Aboriginal perspective, which McLachlin CJC said "grounds the analysis and imbues its every step." 71 Judges should therefore be examining the evidence carefully to determine what uses and what standard of occupation and exclusion are appropriate to the specific Aboriginal society at the time in the geographical location in question, taking into account, as Lamer CJC directed in Delgamuukw and McLachlin CJC affirmed in Marshall/Bernard, "the group's size, manner of life, material resources, and technological abilities, and the character of the lands claimed." 72 This approach is also in keeping with the common law, which directs that "the conditions of life and habits and ideas of the people" need to be taken into account. 73
Conclusion: Applying Delgamuukw
In summary, the main problems I have identified with a strictly common law approach to Aboriginal title are that it ignores Indigenous law and does not include governmental authority. As a consequence, it does not take into account the significant developments in the jurisprudence in the Delgamuukw and Campbell decisions. Moreover, the British Columbia Court of Appeal decision in Tsilhqot'in Nation, while purporting to take a common law approach, in fact applied a test for Aboriginal occupation that is much stricter even than the common law test for adverse possessors who are known wrongdoers. The standard of occupation applied by the Court of Appeal is therefore discriminatory and must be rejected.
The Indigenous law approach, while acknowledging the existence and continuing application of Indigenous law, suffers from serious shortcomings that have become glaringly apparent in Australia: (1) in addition to showing a connection with the land, Indigenous peoples in Australia have to prove they had laws or customs that gave them rights in relation thereto prior to Crown acquisition of sovereignty; (2) the content of their land rights is limited to the rights under their pre-existing laws and customs; (3) they have no inherent governmental authority that would permit them to make new laws or significantly change their pre-existing laws; and (4) loss of their connection with the land and discontinuance of their laws and customs in relation thereto result in loss of their land rights.
In Delgamuukw, Lamer CJC adopted the common law approach, but went significantly beyond it by incorporating Indigenous law into the test for establishing Aboriginal title. In so doing, he acknowledged the Delgamuukw, supra note 6 at para 149, quoting from Brian Slattery, "Understanding Aboriginal Rights" (1987) 64 Can Bar Rev 727 at 758, adopted in Marshall/Bernard, supra note 2 at para 49. McLachlin CJC also approved La Forest J's statement in Delgamuukw that, "when dealing with a claim of 'aboriginal title', the court will focus on the occupation and use of the land as part of the aboriginal society's traditional way of life;" see Delgamuukw, supra note 6 at para 194 [emphasis in original], quoted in Marshall/Bernard, supra note 2 at para 49.
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THE CANADIAN BAR REVIEW importance and relevance of Indigenous law, while avoiding the problems with native title in Australia by not relying on Indigenous law to define the content of Aboriginal title. Instead, he maintained that Indigenous law is a source of Aboriginal title that can be used to prove the occupation upon which the title depends. Given that a society's laws in relation to land are generally territorial in their application, 74 Lamer CJC's conception of Aboriginal title is necessarily territorial. Moreover, as held by Williamson J in the Campbell decision, Aboriginal title as conceptualized by Lamer CJC includes governmental authority. Unlike Aboriginal title under a strictly common law approach, it is more than a proprietary interest. It is also jurisdictional.
Lamer CJC's approach to Aboriginal title is an innovative advance in the jurisprudence that was concurred in by the current Chief Justice. It resolves the dilemma of having to choose between the common law and Indigenous law as the source of Aboriginal title. At the same time, it can be used to explain the distinction between the external and internal aspects of Indigenous title, identified by Brian Slattery. 75 Externally, as against the outside world, Aboriginal title is a generic right that, subject to the limit that the lands cannot be used in ways irreconcilable with the connection with the land on which the title is based, 76 does not vary from one titleholding group to another. Internally, the Indigenous law of each group continues to apply to govern landholding within their territory. Moreover, this law is not frozen in time at the moment of Crown assertion of sovereignty. It is dynamic, and can be modified at any time through the exercise of the group's right of internal self-government. 77 We have seen that the British Columbia Court of Appeal's decision in the Tsilhqot'in Nation case deviated substantially from both the common law standard for occupation of land and the Delgamuukw decision on the role of Indigenous law in proving Aboriginal title. In January, 2013, the Supreme Court of Canada granted leave to appeal. The appeal was heard on November 7 of that year. With all due respect, I think the Supreme Court should overturn Groberman JA's decision and apply the combined 760 [Vol. 91 74 The kinds of laws Lamer CJC gave as examples -trespass laws, a land tenure system, and laws governing land use -tend to be laws of general application that typically would apply throughout an Indigenous people's territory; see quotations accompanying notes 27 and 28, supra.
